The means of correction was the attaint.
The false verdict was undone and the jurors were severely punished for rendering it. Nor did it excuse them that their mistake was based upon a misconception of a nice point of law. For example, in the assize of novel disseisin brought by Martin de Bella Fago against Hugo de Rikingehale and Roger de Burs, 4 it appeared that Martin was the surviving second husband of Gyla and Hugo was her son by her first husband. When the justices who held the assize were ordered to make a record of the proceeding, 5 they reported that they had duly held the assize, that the jurors had said in so many words that Hugo and Roger had not disseised Martin of any free tenement of his, and that it was therefore adjudged that Hugo and Roger go quit and Martin be in mercy. The report of the case continues:
"And upon this comes Martin and fully admits that record but says that the jurors swore falsely because said Martin held all that tenement with Gyla his wife, ;mother of said Hugo, as the inheritance of said Gyla, and that she had sons by him, and, therefore, according to the custom of the realm, he ought to have that land during his whole life; and hence he says they swore falsely. And Hugo and Roger fully acknowledge that Martin and Gyla had sons just as Martin says. And all the jurors come and fully concede what has been recorded, and, therefore, all the jurors are convicted of a false oath, because Martin, according to the custom of the realm ought to hold those tenements during his whole life. And it is adjudged that Martin recover his seisin of that tenement in the condition in which it was on the day on which the assize was taken. And Hugo and Roger be in mercy and let them answer to Martin for his damages, and the jurors are committed to jail."
Afterwards the jurors settled with the King by paying fifty marks, a penalty for not knowing that a second husband was entitled to curtesy For a history of attaint, see Thayer, op. cit. supr note 2, 140 et seq. Its origin is obscure. It seems that provision was made for punishing those who rendered a false verdict or false judgment before it was conceived that the verdict or judgment could be set aside. Thus, there was no attaint of a grand assize and its finding was final, but the jurors were punishable for a false finding. The usual method of attainting a jury was by verdict of another jury of greater number whose members were of higher rank than the original jurors. This was not, however, the only means, for they might be attainted upon their own answers upon a later examination. 'This was a method of review. The justices, the jurors and the winning party were required to appear.
in his deceased wife's estate inherited from her husband, a point upon which Segrave and Bracton differed and which Maitland says was in doubt.' It is not to be wondered that the jurors should seek to avoid such a result. The facts they would usually know: of the legal consequences of such facts they might well be totally ignorant. The responsibility for determining the legal relations created by the facts in a particular case they frequently attempted to avoid. Besides direct answers to the questions submitted, at least five forms of verdict are found at the end of the twelfth and during most of the thirteenth century.
(i) Direct answers followed by a statement of the facts as reasons for the answers. Thus, they say that Alice is not the next heir because she has an older sister ;7 or that said Richard did not unjustly disseise the aforesaid Richard of common of pasture because after said William sold the wood where the cultivated land now lies, neither he nor the last mentioned Richard ever exercised common in it. A statement of the facts followed by direct answers to the questions as conclusions from the statement. So, in an assize of morte d'ancestor, the jurors were asked whether Gerard le Parker was seised of certain land in demesne as of fee on the day on which he died.
They reply that Gerard gave that land to Warin and Robert, his bastard sons, to be held of Richard le Parker, and at Gerard's request, said Richard received their homage. Gerard later repented of his act and had Richard remit their homage to him, after which he granted the land again to them to be held of him and his heirs. He took their homage and put them in seisin. Later they went to serve Nicholas de Kenet and left the land in custody of Gerard, who held it in such custody until he died. After his death Warin and Robert returned and put themselves on the land so that said Richard le Parker took their homage and they have performed their services to him to the present time. "Wherefore they say that the said Gerard did not die seised as of fee but as of custody."
In like manner in an assize of novel disseisin,° the question submitted Robert de Nevill (1256) ibid. 14; Thonas Gunnildson v. Isabella de Muschaump (1269) ibid. 146; William Ranulfson v. Albrie de Bello Campo; (ii9) The jurors say that Adam de Bedingefeuld, father of -Adam the plaintiff, on a certain day after dinner gave that land to his son Adam in the presence of Gregory the chief lord, and said Gregory took the homage of said Adam, the son, for one outergarment which the said Adam his father gave to him, so that said Adam, the son, rendered to said Gregory one penny for arrearage of services which Adam, the father, owed to him, but the aforesaid Adam, the father, was always in seisin of that land, until he gave it to the said Robert le Enveise and to one of his (Adam's) daughters whom said Robert has in marriage, "so that said Adam (the son) never had seisin of it." (3) A statement of facts followed by the conclusion that they cannot answer the question put. In this way the jury in an assize of mort d'ancestor" 1 is asked whether William the father of Ranulf was seised of a certain virgate of land on the day of his death and whether Ranulf was his next heir. * They answer that W. was so seised, but they do not know whether Ranulf is his next heir or not, because the said William had three sons and three daughters by his first wife and said 'Ranulf by his second wife.
Likewise, in an assize utrum, 12 the jury were required to determine whether certain land, was free alms pertaining to the church of Thotintona or lay fee of William de Mortuo Mari.
They say that Sampson, who was the first parson of that church, lived full twenty-four years and held that land by the said services (that is, as alleged by William de Mortuo Mari), and Osbert, the second parson, lived full forty years and held the land by the said services, and they do not know whether or not William le Brun, the third parson, who held that land for twenty-two years, did any other service, because said William was a seneschall and kin of said John L'Estrange; and because the said church was seised of said land for so long a time and did such service to the lord, etc., the jurors do not know how to decide whether it be lay fee of said William or free alms pertaining to said church. The jurors say that Ranulf, the father of the aforesaid Mabel, held six acres of land in nzaritagium with his wife, and gave to the aforesaid William in maritagiumn with said Mabel one and one-half acres of land and promised them the residue after his death. But afterwards said Ranulf remained in seisin of four and a half acres of the land and held with it his daughter Ivetta, sister of the aforesaid Mabel. And at length the aforesaid Richard came and married her at the desire of said Ranulf and was with him during Ranulf's whole lifetime. When Ranulf died, the aforesaid William came and made such arrangement with the chief lord that he granted to him the aforesaid four and one half acres of land; and this was in the summer. Afterwards Richard came with his force in autumn and caused the crop to be harvested. And William with his force removed it to other land and another fee. And Richard either by night or by day carried away the grain. But afterwards at the time of sowing William came and plowed and sowed that land, and afterwards Richard came and replowed and resowed the land; and in autumn both came, and each took of the grain as much as he could; and in the third year William came and sowed all the land and carried away all the grain and the fourth year likewise; whence they say that they do not know which of them was in seisin as of free tenement, but they say positively that Ranulf died seised as of fee.
(4) A statement of facts without any reference to a direct answer to the questions submitted, as illustrated in the following: John, the son of Hugo complained that Alan, his brother, had unjustly disseised him. 14 The question submitted to the jury was whether the father Hugo died seised.
The jurors said that in truth during the lifetime of Hugo a certain agreement was made between John and Alan whereby John gave to Alan twenty-eight shillings for remitting his (Alan's) right to him, and later said Hugo came and in the court of the chief lord withdrew himself from that land, so that he caused him to understand that Alan remitted his right to John, and the chief lord took homage of John and by way of relief forty shillings; and afterwards Hugo went away and was travelling through the country for two months. Later he returned home and was there for a year and more, and there he died; and they say positively that the agreement had been made between the brothers for five years before Hugo withdrew in the manner aforesaid. And questioned if Alan was present (that is, at the court of the chief lord) they say that they do not know.
Assize of mort d'ancestor.'s The jurors were asked whether William the brother of Alexander, son of Alfred, was seised in demesne as of fee on the day on which he died.
They answered that Alfred the father of said William was once seised of that land as of fee and on account of his poverty relinquished "(1227) Bracton's Note Book, case 1924. "William Bzdwinc v. Richard de la Launde (1229) Bracton's Note Book, case it, so that Ralph de Arches, the chief lord of that fee, took it into his hands on account of failure of services. Consequently after the death of said Alfred, said William came and by the concession of the said Alexander, his elder brother, made such an arrangement with said Ralph that for three marks, which he gave him, said Ralph granted that land to him; and because the said William did not have wherewith he could pay that money, said William granted that land to a certain Osbert, one of the jurors, and to two others for the term of three years by an arrangement whereby they paid his dues of said three marks to said Ralph; and before said three years had elapsed, said William died; but always during his life said William defended and acquitted that land of the services which pertained to the chief lords from that land.
Assize of novel disseisin. 16 The issue was whether William, the son of Alan, unjustly disseised John. The jurors say that the aforesaid John, while stricken with severe illness, really gave that messuage to said William, and took his homage to this effect, that said William should find a man to go to the holy land for him, and should give him twenty marks. And when said William saw that John was approaching convalescence, he removed him from that place to another place on his (William's) own land, and when he (John) had completely recovered, he returned to his land, to wit, to said messuage, and there established himself for a long time until said William ejected him. They say, moreover, that they believe and know that it was agreed between them that if the aforesaid John should recover, he should have that messuage in peace, otherwise that the gift should be valid. And questioned if said William paid him said twenty marks, they say, no. And questioned what sort of seisin said William had, they say, none except that the gift had been made to him, and he (John) took his homage without seisin. (5) A statement of facts with the request that the judges draw therefrom the conclusions which should constitute answers to the questions put. In an assize of novel disseisin, 17 the jurors were asked to determine whether William Rainkill unjustly and without judgment disseised Ralph Francigena and his wife Matilda of certain property.
They respond that they will speak the truth of the matter, and when the truth has been spoken, let the justices decide. They then go on and tell how William had brought a writ of right against Ralph and Matilda, how they vouched Matilda's son to warranty, how he warranted to her and immediately afterwards sold the land to William for a mark of silver in the presence of Ralph and Matilda, who forbade the transaction and asserted the land to be the inheritance of Matilda and not of her son. In answer to a question, they also say the land was Matilda's and not her son's.
The same procedure was followed in the case of In criminal cases as well, the jurors frequently returned special findings, particularly where the act alleged had actually occurred, but without criminality upon the part of the accused. Thus, when Lucy of Morwinstow brought an appeal of robbery against Robert de Scaccis and others, 9 in which she charged them with robbing her of a cloak, the jury say that the accused did not rob her, but that she was a hireling and was lying with a man in a garden, and the boys came and jeered her so that she left her cloak, and the boys took it and pawned it for two gallons of wine. In the appeal of murder brought against John, the son of Gudred, and others, 20 the jury find that the accused were not guilty of decedent's death but that he fell out of a boat by misadventure and was drowned. Again when Walter Saunc appealed Simon Oldierde for maiming and robbing him, the jurors relate in detail how Simon struck Walter, when the latter tried to kill Simon while he was preventing Walter from ravishing a certain maidservant. (1888) Manifestly if the jurors used any one of the last three forms above mentioned, and truthfully related the facts, they had nothing to fear.
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But if they used either of the first two forms, they ran the risk of drawing the wrong legal conclusion from a correct narrative of the facts. And this was a real risk, for if they committed such a fault, their verdict was fatuous, though not false. If they discovered their mistake before judgment, they might amend without penalty. If, however, judgment was entered upon their fatuous verdict, they were penalized for perjury, although the punishment was less severe than in the usual case. 23 When they used any one of these five forms, they cast upon the justices an added burden. This carried with it real responsibilities, for whenever, the latter rendered an erroneous judgment, they were subject to penalty, as appears from the following cases.
The sheriff was ordered to cause to come before the justices, Roger the son of Osbert, Ralph de Muncy, Robert de Coleville and Michael de Bavent justiciars appointed for taking an assize mort d'ancestor between Oliver de Gladefen petitioner and William Prior of Lees tenant, 24 concerning a half carucate of land with appurtenances in Capetona and concerning forty shillings rent with appurtenances in Capetona and Beletona, for the making of a record of that assize as it was taken before them, and on account of which said Prior complains that that assize was taken unjustly and contrary to the custom of the realm of England, and that he have the aforesaid Oliver to hear that record and the bodies of the jurors of that assize to certify, etc.
And Roger and all the other justiciars come and record that the assize of mort d'ancestor came before them to determine if Roger Gernun, brother of Oliver was seised in his demesne as of fee of a half carucate of land in Capetona and of forty shillings rent with appurtenances in Capetona and in Beletona on the day, etc., and if, etc., which land and which rent the Prior of Lees held, and he (Prior) came and vouched to warranty Ralph Gernun, eldest brother of the aforesaid Roger and Oliver, and a day was given to him for having his warranty; and they took that assize by default, and the jurors said that the af oresaid Roger died seised of said land and rent as of fee and after the term, and that the aforesaid Oliver was his next heir, and therefore it was adjudged that Oliver recover his seisin and the Prior in mercy. And the jurors, questioned whether such is the record, say that in truth that assize came to determine as has been said, but because the aforesaid Oliver had a certain elder brother, Ralph by name, who was still alive, they doubted whether or not said Oliver was the next heir, because they said that at one time before the itinerant justices said Ralph arramed the assize of mort d'ancestor concerning the death of the aforesaid Roger with regard to the aforesaid land and rent against the said Prior, who concerning said land and rent vouched to warranty Osbert de Gladefen, father of the aforesaid Ralph, who when summoned to warrant, before he had warranted betook himself to the religious life, and afterward the assize was taken at Westminster, and there said Prior showed how said Osbert betook himself to religion and said that Ralph, son and heir of said Osbert, who had arramed said assize against him, ought to warrant that land to him through the charter of his father, so that through the response of said Ralph it was adjudged at Westminster that said Ralph ought to warrant to him, and so the assize remained; wherefore and for these reasons said jurors hesitated to say whether said Oliver was next heir of said Roger or not. And Oliver, questioned whether this was so, did not deny it.
And the said justiciars at first denied this and afterwards admitted that the said jurors had said that the said Oliver had a certain elder brother.
And the Prior says that such is the record except that when he had vouched the aforesaid Ralph to warranty and had sought aid of the court and for having aid of the court had offered five marks, he was unable to get (aid) or to be heard. And the justiciars deny this and say that Ralph Gernun offered the Lord King one hawk for postponing judgment of that assize.
And because the justiciars admit that the jurors said that the aforesaid Oliver had a certain elder brother, Ralph by name, and in this acquitted the said jurors and said justiciars gave judgment that Oliver was the next heir because said Ralph could not be lord and heir, and this, to wit, being both lord and heir, looks to the right and not to possession or assize of mort d'ancestor, it is adjudged that the said justiciars erred in making that judgment and made a false judgment, and therefore the justiciars are in'mercy and the jurors go without day, and Oliver is in mercy, and the Prior has recovered his seisin. 2 5 The itinerant justices were ordered to make a record in what manner and for what cause, Peter de Aurre and John his son were hanged; wherefore the heirs of said Peter and John have complained that they " The commentator (probably Bracton) has this marginal comment: "Note that an assize mort d'ancestor does not lie between a younger brother, as petitioner concerning the death of his brother, and some other party when he who is lord was an older brother, although it is not possible to be lord and heir, because this pertains to the right and not to seisin, because the primer seisin pertains to the elder and therefore the assize does not lie. But when the elder has seisin, then the younger will be able to seek his seisin from the elder by the aforesaid reason, because the elder is always the next heir but the right ejects him."
Maitland explains this note thus: "Suppose a man has three sons, A, B, C, enfeoffs B and dies; the seignory descends to A; then B dies without issue; C, not A, has the best right to the land. A, it is true, is propinquior heres and so C cannot bring the mort d'ancestor against him or against a stranger, for here the question will be merely who is propinquior heres; but A cannot keep both the seignory and the inheritance, so C can recover from him in a writ of right. The justices are amerced for not understanding this." 2 Bracton's Note Book, 437.
were hanged unjustly and contrary to the custom of the realm. And John de Briwes, and Osbert, son of William, record that a certain merchant was robbed in the County of Somerset of a certain bundle of cloth, and the merchant pursued to Southampton and there, with a serjeant of the lord King, hunted to such an extent that he found four ells of his cloth, which he positively recognized, in.the house of a certain burgess. That burgess then vouched to warranty a certain tailor, who well warranted that he had delivered that cloth to him and called to warrant Ralph de Aurre, son of the aforesaid Peter, so that they went to the house of said Peter and found said Ralph; and the merchant complained against him and said that he knew no other malefactor concerning his cloth except said Ralph, and the sergeant of the Lord King took said Ralph and committed him to the custody of said Peter and John that they should stand responsible for him. Afterwards indeed said Peter and John came to Exeter and brought with them said Ralph, who, when he ought to appear before the justices, escaped to the church and kept himself there, and before the Knights sent to him by the justices he confessed that robbery, and said that he had no receiver except his father and his brother John, and said that he was unwilling to go out but wished rather to make the assize of the realm, and so he abjured the realm. And Peter and John, questioned before the justices if they had received said Ralph with the stolen goods, said Peter replied that he received him as his son. Said John said that he received him as his brother. But they did not admit receiving him feloniously nor did they positively deny it. And because twelve jurors from that hundred
In the laws of the Anglo-Saxons and other Germanic peoples, penalties are prescribed for erroneous judgments by the iudices. On proof that the error was due to ignorance, the penalty was usually remitted. "It is an abuse that justices and their officers who slay folk by false judgments are not destroyed like other homicides. And King Alfred in one year had fortyfour judges hanged as homicides for their false judgments.... "And as he rendered mortal rewards to criminal judges for their wrongful mortal judgments, so in the same manner for wrongful venial judgments he rendered imprisonment, and like for like as regards other punishments."
He relates in detail the instances in which the punishments were inflicted and tells how smaller penalties were inflicted for less grievous errors. Maitland demonstrates that the specifications are unblushing lies. (Introduction, p. XXVI.) But may the author's lament be taken as the basis for an inference that justices were no longer punishable for error in judicial proceedings? See 2 Pollock and Maitland, History of English Law (2d ed. 1899) 668, to the effect that the practice of punishing justices for such errors practically ceased during the reign of Edward I. " (1219) Bracton's Note Book, case 67.
had witnessed that said Peter and John were of bad repute, and besides they had heard it said that the stolen property was divided on the farm of said Peter, and they did not admit receiving him feloniously or deny it, and positively confessed that they received said Ralph, as the son of Peter and the brother of John, the assembly adjudged that they should be hanged, and they were hanged accordingly. And because it seems to the council of the King and to the justices of the bench that they were wrongfully and unjustly hanged because they were not taken with any theft or robbery, and they did not confess any robbery, and they could not rightly be condemned by the finding of the jurors, it is adjudged that their heirs be not disherisoned, and so the sheriff is ordered that he cause them to have their land, etc., and the justices in mercy. The Lord of Bath was not present when that judgment was made because at that time he was not in parts of Devon as the aforesaid know, and let the assembly be summoned, etc.
When the jurors stated the facts correctly and drew no conclusion therefrom, the entire responsibility for a proper judgment was upon the justices.27 When the jurors stated the facts correctly and drew a 'It might well happen that both juror-s and justices were at fault, in which event both were subject to amercement, as in Robert Waspail v. William Hamoson (1231) Bracton's Note Book, case 530. A translation follows:
Thomas Maudut and other justices assigned for taking the assize of novel disseisin which Robert Waspail arramed against William, son of Hamo, and others concerning a tenement in Smalebroke, summoned to make a record of that assize, come and record that the assize came before them to determine whether Walter de Pavilly, William son of Hamo, and all the above mentioned, unjustly and without judgment disseised the aforesaid Robert of his free tenement in Smalebroke after the term, etc., and Robert Maudut and the other jurors said that the aforesaid Walter and William and all the others except Robert de Stane unjustly and without judgment disseised said Robert, and therefore it was adjudged that said Robert has recovered his seisin, and all the disseisors except the aforesaid Robert de la Stane be in mercy, and Robert Waspail in mercy for his false claim against Robert de la Stane. And the justices questioned whether they had inquired from the disseisors whether they desired to say anything against the assize said that they said nothing nor desired to say anything. And upon this comes Henry Waspail and says that the aforesaid Robert Waspail impleaded him concerning that land before the justices of the bench and that he had gone into Ireland as a messenger of the Lord King and by order of the Lord King, so that the Lord King commanded that the action between him and the aforesaid Robert be postponed for so long as he should be in his (the King's) service; and upon this the aforesaid Robert Waspail came with his force and with his armed band and ejected the men and servants of said Henry and all whom he found on that land and put himself on the land and kept himself there with his force, so that William, the son of Hamo, bailiff of said Henry, went to the justices of the bench and complained to them concerning that trespass, with the result that they ordered Walter de Ruines, then sheriff, that he go there in person and remove that force, and the sheriff sent a clerk, his deputy sheriff and several others with him, and moreover caused to be convoked four neighboring hundreds who removed that force and ejected the said Robert and restored possession to said Henry; and afterwards said Robert Waspail went to the court and secured a writ of novel disseisin, and on their oath said jurors thus gave to him seisin of that land.
And the jurors questioned whether they had thus given seisin to said Robert said they had; and questioned as to what sort of seisin he had therein said that he was wrong conclusion therefrom, the justices were not at liberty to disregard the facts and to give judgment upon the conclusion. It was their duty to give such judgment as the facts required, and for a failure to do so they were subject to amercement.
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Under these circumstances, there was little temptation on the part of the justices to encroach upon the province of the jurors. On the contrary, the evidence is clear that the contest between the justices and the jurors was not one for the enlargement of jurisdiction but for the evasion of responsibility. The efforts of the justices to compel the jurors to answer the questions submitted in so many Words are manifest in the following.
in seisin as of right and of his inheritance, because a certain Osbert Waspail, predecessor of said Robert, was seised of it as of fee and right, and after him'a certain Osbert his son which Osbert had a certain daughter Cecilia by name, who was under age and in wardship of Robert Waspail, chief lord and while in his wardship and under age she died; wherefore that land ought to descend to said Robert and said Robert then went to the aforesaid Robert (that is, chief lord) and offered him homage and whatever he ought of right to do to him as lord of that land, and he refused to receive his homage so that said Robert finally went over to Brittany and there secured from the justiciar orders to the sheriff that he should maintain anl protect him in his lands and tenements; and when he returned to England, he came and put himself upon that land as his own right and kept himself there for eight days and took esplees and disposed of the things found thereon as his own; and therefore the jurors say that he had seisin as they adjudged it to him. And questioned whether the sheriff was present when the assize was taken, they say he was and that he said nothing about having a precept for removing said Robert and his force, nor did they know anything about it.
And because the jurors narrated of the mere right of property of said Robert and were unable to deny that said Henry had been impleaded in the court of the Lord King and that it had been ordered that he should have peace as long as he was in the service of the Lord King and that he had been ejected as related above, it is adjudged that they have sworn falsely and that Henry have his seisin and Robert Waspail be in mercy. And to judgment against justices and jurors.
And let the sheriff inquire what damages said Henry had by that disseisin and let him cause Henry to have his damages from the chattels of said Robert.
The note of the annotator (Maitland calls him "the occasional annotator") follows:
"Justly so far as the right is concerned, but unjustly because without judgment; the jurors, however, regarded the right and not the possession, and therefore they were convicted of perjury and the judges of false judgment because the oath false and the judgment false." Cf. Reginald Fits Sagar v. Walter de Hetfeld (i199) i Palgrave, Rotuli Curiae Regis. 447.
' Bracton, op. cit. supra note 23, 29ob: "But if the jurors have narrated the fact as the truth was and have afternvards concluded according to their narrative and have erred in their conclusion, their conclusion will rather have been fatuous than false when they believe such a judgment to follow such a fact. And if the justiciars have pronounced judgment according to their (that is, the jurors') finding, they make a false pronouncement, and therefore they ought not to follow their finding but would be bound to amend it by diligent examination of it. But if they know now how to judge between them, they must have recourse to a greater council." (The word translated "conclusion" is the word for "judgment.") See also Britton (circa 1300) bk. 4, ch. ii.
SPECIAL VERDICTS
(i) In many cases the jurors relate the facts and conclude with a direct answer in so many words (discunt praecise) .29 It seems fair to assume that the record would not be so careful to note that the jurors had answered the question put praecise or expresse, unless the justices had attached considerable importance to it.
(2) Chapter 3o of the statute of Westminster II, enacted in 1285, specifically provides that "the justices of assize shall not compel the jurors to say in so many words (praecise) whether it be disseisin or not, if they state the truth of the matter and pray the aid of the justices; but if, of their own accord, they will say it is disseisin, the verdict shall be received, at their peril." 30 (3) After the passage of the statute, the justices refused to receive any but direct answers in cases not covered by the statute. Thus, in Adam v. B 1 in 1292, in a writ of entry an inquest was taken in the form of an assize. The jurors tendered special findings but, said Kave, J.: "You shall tell us if he had good and sufficient seisin or not." The assize: "Sir, we cannot of our knowledge say anything else; we pray your direction." The record continues: "And they were afterwards commanded to say if he had good seisin or not. And at last they said on their oath, that he had." Similarly in Bishop of Carlisle v. Abbot of Dorchester, 32 the jury desired to return special findings, but Scharshulle, J. said: "You are in a Praecipe quod reddat, in which there ought to be an express verdict upon the mise: wherefore, does it seem to you that when he entered after the year, it was no longer his time for entering, and does it seem to you that the abbot's predecessor reousted him in such manner that he was disseised?" The jury answered, No. Again, in an anonymous case 224 (expresse in place of praecise). See also the case referred to in note 4 supra; 2 Pollock and Maitland op. cit. supra note 25, 628; Tidd, Practice (2d Am. ed. 18o7) 8o5.
"Britton does not refer to this statutory procedure, but Fleta (circa-1291) bk. 4, ch. 9, sec. 4, says: "But if difficulty or obscurity should arise, then they have necessarily to declare the truth of the matter, or a detailed narrative, and in such case if the jurors should be ignorant whether it was a manifest disseisin or not, they ought not to be compelled further, but they ought to seek the advice of the justices." The cases also show the effect of the statute, for they frequently record that the jurors prayed the aid of the justices-an expression which does not occur in the earlier reports. an action of trespass brought in a special verdict with a prayer for aid under the statute. Hankford, J., refused to receive it and told the jury that they were not in an assize but were charged merely to say who was tenant of the freehold at the time of the alleged trespass. And Brooke 35 notes that as late as 1531 the Common Bench will not permit a verdict at large in a writ of entry in the nature of an assize, because it is a praecipe quod reddat.
Brooke expresses his astonishment at this last decision, for it is contrary to his impression that the jury was at liberty tb return a special verdict upon the general issue in any case. Certainly in the latter part of the sixteenth century the only question seriously debated was whether a special verdict must be received upon a special issue; it was generally conceded that it must be received upon the general issue. Although a few cases held a special verdict improper upon a special isue,' 3 6 the great weight of authority was to the contrary. every class of case both civil and criminal. Of course, it does not follow, because the jury had a right to return a special verdict, that the judges had no right to insist upon it. The only necessary conclusion is that they had no right to compel a general verdict. Could the court coerce the jury to return a special verdict? As might be expected, the early evidence upon this point seems meagre and indecisive. The fact that a particular justice demanded a special verdict and the jury complied with the demand would not be conclusive that he could have forced them had they declined. Nor can the demand by a particular justice followed by the refusal of the jury, demonstrate that the justice was obliged to be content with the general verdict, although in the particular case he did not press the demand. In an anonymous case 40 in 131o, in a writ of entry sur disseisin, the jury at first reported that they could not agree. Stanton, J.; ordered them confined without food or drink until Monday. Toward evening of the same day, they reached a verdict, and Stanton gave them leave to eat. "Then on Monday the inquest came and wanted to give a verdict in gross. And Stanton, J., said that he wanted the story told. So the inquest told the story."
On the other hand, it can be safely asserted that in the twelfth and thirteenth centuries, at any rate, it was most unusual for the justices to attempt to compel a special verdict. In this connection it must be borne in mind that the latter part of chapter 30 of the statute of Westminster II provides that the jury may at their peril return a general verdict in an assize. Moreover, Littleton accepts this as the law in his Tennres; 41 and Coke 42 in his Commentaries on Littleton regards it as applicable to all cases, not confining it to the petty assizes. On the other hand, there is convincing evidence that in the fourteenth century and later the courts did insist upon special verdicts in cases of homicide where the accused was to be freed on account of self defense or misadventure. In the Liber Assisarum of 43 Edward 11143 is noted a case where the jury returned a verdict that the accused killed a man se defendendo; and the justices inquired in what manner. The jury then said that the decedent pursued the accused and struck him and that accused struck back and killed decedent, but they also said that the accused could have escaped by fleeing, had he wished to do so. The court adjudged the accused guilty of a felony. Staunford, writing in the middle of the sixteenth century, says specifically that it is not a sufficient verdict to say that the prisoner killed decedent se defendendo, but the jury must show specially how. 44 Hale a century later also states that where an accused is indicted for murder the jury may find "that he killed him se defendendo or per infortunium; but nota in these cases it is not sufficient generally to find it done se defendendo or per infortunium, but the special matter must be set down how it was done. '45 He also asserts that where the coroner's inquest finds murder or manslaughter and the accused is arraigned upon it and pleads not guilty, if the evidence shows that the accused did the killing in such manner as not to amount to a felony, the jury cannot find a general verdict of not guilty, but must find that the prisoner did the act and the manner of it, as in the case of a verdict se defendendo.
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Mr. justice Foster, 4 7 in 1762, agrees that this was the proper ancient practice in all cases of justifiable homicide, yet he asserts that by the more modern view the court may receive a general verdict of acquittal where the act does not constitute a felony, and where forfeiture of goods does not follow without a pardon. He admits that the then current practice required a special verdict in homicide by misadventure, but argues that the court might well receive a general verdict as in cases of justifiable homicide. Both Hale and Foster give reasons for requiring special verdicts, which were peculiar to the law of homicide. The killer, while not punishable for a justifiable homicide, was still guilty of the death, and must get a pardon from the King. Further, where a coroner's inquest had found murder or manslaughter, the jury acquitting the accused must name the real culprit, or in case they did not know, then some fictitious person. Obviously they could not find defendant not guilty and also name him as the slayer. Consequently, no general deduction as to the court's right to reject a general verdict can be made from these cases. At the trial of Rex. v. Shipley, writing in 1816, declares that the jury are always at liberty to return a general verdict in a criminal case; he explains that the ancient practice was to require a special verdict where a justifiable killing prima facie subjected the killer to forfeiture of goods, but that "now, from the humane suggestion of Mr. Justice Foster, that judges ought not to seek after forfeitures, where the mind is free from guilt . . . ., it is the practise to direct the jury to acquit the prisoner." 50 And since that time it seems never to have been doubted, that the jury in a criminal case is privileged to return a general verdict. 5 It, therefore, seems safe to assert that at common law the jury almost from the beginning had the right to return a general verdict in all civil cases and in most criminal cases, and that by the close of the eighteenth century it had acquired this right in all criminal cases.
II SPECIAL INTERROGATORIES
Upon the right of the justices to require the jurors to answer questions in addition to the verdict, the early authorities are very meagre. It was common for them to interrogate jurors who tendered a special verdict and for such jurors to 4nswer. 52 This was frequently necessary to furnish sufficient facts upon which to base a judgment, and it would seem obvious that in such case the court could compel an answer. Naturally it was much less common to put queries to a jury which had returned a general verdict, but it was occasionally done. 53 However, it is by no means clear that answers could be coerced. In one case, the court seems to have acquiesced in the jury's refusal to reply. In an assize of mort d'ancestor, 5 4 when the jury returned the direct answer that the ancestor did not die seised, the justice said: 'Now tell us why." The assize responded: "We were not charged further." And the report shows: "And they said no more. Therefore, to judgment." On the other hand, a striking example of the refusal of the court to be satisfied with a general verdict is found in an anonymous case of the year I293. 5 "And as to D and E, they (the jurors) said that William entered as eldest son and heir of Morice and that he entered as next heir. ROUBURY, J.: 'How do you say that he was next heir?' THE ASSIZE: 'For the reason that he was born and begotten of the same father and mother, and that his father on his death-bed acknowledged him to be his son and heir.' ROUBURY, J.:. 'You shall tell us in another way how he was next heir, or you shall remain shut up without eating or drinking until tomorrow morning.' And then the assize said that he was born before the solemnization of the marriage, but after the betrothal."
Roubury indicated his intention of entering judgment upon this answer rather than upon the general verdict by requiring the jury to assess the damages caused by William's entry.
Certainly no general deduction can be made from so meagre authority, for illegal control of the jury's findings by the justices was not unknown. 56 But there can be little doubt that the practise of quizzing the jury as to the grounds of its verdict persisted, though usually with a view to having the jury correct its own finding. Thus in Bushell's Case, 57 Mr. Chief Justice Vaughan said: "And this is ordinary, when the jury find unexpectedly for the plaintiff or defendant, the Judge will ask, how do you find such a fact in particular? and upon their answer he will say, then it is for the defendant, though they found for the plaintiff, or contrario, and thereupon they rectifie their verdict."
The later English cases seem to accept without argument the view that the judge may examine the jury to ascertain the basis of its general verdict but may not without the consent of the parties and the jury charge the jury to return answers to special questions with the general verdict.
"
In the United States the submission of special interrogatories, answers to which are to accompany the general verdict, is generally recognized as proper at common law. 59 The genesis of the practice is found in the custom of the judges, adopted from England, to catechise a jury as to its reasons for an unanticipated verdict. 0° The matter is now usually governed by statute."'
"' For a case where the itinerant justices coerced the jury into giving a false verdict, see (1228) It is hoped to consider some of the modern problems touching special verdicts and special interrogatories in a later paper.
